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ADJUDICATION 

 

BACKGROUND: 

 

 This proceeding arises out of a citation that was issued on April 3, 2013, by the 

Bureau of Liquor Control Enforcement of the Pennsylvania State Police (hereinafter 

Bureau) against Walnut Grove Waterworks, LLC, License Number R-AP-SS-EHF-9211, 

(hereinafter Licensee). 

 

 The citation charges Licensee with violation of the Liquor Code at 47 P.S. 

§4-493(1), alleging that on February 22, 2013, Licensee, by its servants, agents or 

employees, sold, furnished and/or gave or permitted such sale, furnishing or giving of 

alcoholic beverages to one minor, twenty years of age.  
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 An administrative hearing was conducted on Thursday, June 12, 2014, at Two 

Parkway Center, Suite G-8, in Pittsburgh, Pennsylvania.  The Bureau was represented by 

Michael Nickles, Esquire.  Licensee was represented by Jeffrey Hulton, Esquire. 

 

 During the exchange of pre-hearing memoranda and multiple phone conferences, 

an unusual situation arose that I addressed in a Pre-Hearing Order dated April 17, 2014.  

In that order, I held that Licensee had adopted the admissions contained in a written 

statement of its bartender concerning the events in question.  Pa. Rule of Evidence 

803(25)(B).  Thus, I refused to preclude the document at the hearing if offered as an 

exhibit.  However, the document was not offered as evidence at the hearing.  Next, I held 

that Licensee’s Pre-Hearing Memoranda statement, “We stipulate to the facts to [sic] 

evidence provided in the Pre-hearing Memorandum,” constituted a judicial admission per 

Rizzo v. Haines, 555 A.2d 58 (Pa. 1989).  However, over the Bureau’s objection, I stated 

that I would permit Licensee to introduce contrary evidence at the hearing.  I reminded 

the parties that if the Bureau felt Licensee was acting out of bad faith to inconvenience 

the Bureau, the Bureau could request costs and attorney’s fees pursuant to our regulations 

at 40 Pa. Code §15.43(f).  I note that Licensee did not choose to contest the facts at the 

hearing and the Bureau did not request consideration of penalties under §15.43(f).  The 

Findings of Fact and Conclusions of Law which follow are derived entirely from the 

hearing conducted on June 12. 

 

FINDINGS OF FACT: 

 

1. The investigation began on February 22, 2013, and ended on February 25, 

2013.   (N.T. p. 7)   

 

2. The Bureau mailed the Notice of Violation on March 13, 2013. (N.T. p. 7, 

Ex. C-1) and Licensee acknowledged Receipt of Notice of Violation.  (N.T. 

p. 7, Ex. C-2) 

 

3. The Bureau mailed the Citation April 3, 2013, and Licensee acknowledged 

receipt.  (N.T. p. 8, Ex. C-4) 

 

4. On February 22, 2013, at 10:13 p.m., a Liquor Enforcement Officer entered 

Licensee’s premises in an undercover capacity in conjunction with the Age 

Compliance Check Program (the Program), and observed a bartender serving 

approximately 15 to 20 patrons.  (N.T. p. 11)  The Officer concluded the 

premises did not pose a threat to the safety of the underage buyer and 

signaled his approval for her to enter.  (N.T. 11)  The Officer remained in the 

premises and had visual contact with the underage buyer the entire time the 

underage buyer was present in the premises.  (N.T. 11-15) 

 

5. The underage buyer, a 20-year-old female trained in accordance with the 

Program (N.T. pp. 10, 17-18, 32-34), entered Licensee’s premises and 

requested a bottle of Coors Light beer from the bartender.  The bartender 

asked the underage buyer for her identification, and the underage buyer 
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handed the bartender her valid Pennsylvania Driver’s license.  (N.T. pp. 12, 

21)  The bartender looked at the license, returned it to the underage buyer, 

and served her a 12-oz. bottle of Coors Light beer.  (N.T. 12-14, 22)  The 

underage buyer did not attempt to make herself appear older or to obscure 

her valid Pennsylvania driver’s license.  (N.T. p. 23) 

 

6. The underage buyer paid for the beer and departed the premises without 

consuming any alcoholic beverages, leaving her beer on the bar.  (N.T. pp. 

12-14, 22)     

 

7. Officer David Khalil was the senior Officer at the premises and was in 

charge of notifying Licensee of compliance check results.  (N.T. pp. 24-25)  

Officer Khalil and another Officer entered and spoke to a manager and 

informed him Licensee failed the Age Compliance Check.  (N.T. pp. 14, 27, 

29-30) 

 

8. Officers sent a Notice of Noncompliance letter to Licensee on February 25, 

2013.  (N.T. p. 15, Ex. C-5) 

 

9. The Bureau’s witnesses received training required for participating in the 

Program.  (N.T. pp. 9-10, 25-26, 30)  The Officers’ training covered 

knowledge of the Liquor Code and Crimes Code, the Program regulations, 

safety for the underage buyer, verifying the underage buyer’s age and valid 

Pennsylvania ID, and prohibitions on attempting to appear older or 

misrepresenting the underage buyer’s age.  (Id.) 

 

10. Before participating in the Program, the underage buyer received training 

covering the Program, portions of the Liquor Code and Crimes Code, safety 

protocols, undercover investigations, testifying in court, and alcohol abuse.  

(N.T. 32-33)  She also took and passed a test designed by the State Police 

Compliance, Auditing and Gambling Education Unit.  (N.T. p. 36, Ex. C-7)  

A score over 70% is considered passing.  (N.T. p. 34)  The underage buyer 

received her training from Officer Glen Adam Titler, the supervisor in 

charge of the Program in the Pittsburgh office of the Bureau of Liquor 

Control Enforcement. (N.T. p. 32) 

 

11. The underage buyer was an intern at the State Police. (N.T. 37)  The only 

duty of interns at the State Police is participation in the Program.  (N.T. pp. 

38, 40) 

 

12. According to Bureau counsel, Licensee was selected for the Program 

pursuant to a random check, there being no problems with Licensee’s 

establishment in the past.  (N.T. p. 35)  All Officers questioned noted that 

there were no safety concerns for the underage buyer at Licensee’s premises.  

(N.T. pp. 11, 31, 44) 
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13. Licensee serves approximately 11,000 guests per week and has had no 

violations of the Liquor Code or regulations related to serving minors since it 

was established in 1993.  (N.T. p. 45) 

 

14. Licensee employs managers with five or more years’ experience and 

distributes alcohol awareness materials to all employees.  (N.T. pp. 46-49)  

Licensee’s policy is to card all guests who appear to be younger than 35.  

(N.T. pp. 50-51).  Licensee holds quarterly RAMP classes for all employees 

who serve alcohol or aspire to.  (N.T. pp. 51-52)  Licensee has also 

implemented a system of auditing employee files to assure familiarity with 

Licensee’s alcohol policies and compliance with RAMP requirements.  (N.T. 

p. 53)  Licensee expanded its alcohol training from four to five days.  (N.T. 

p. 53)  Currently, 98% of Licensee’s alcohol-serving employees are RAMP 

certified.  (N.T. p. 53)   However, the record reveals that Licensee, itself, is 

not RAMP certified. 

 

CONCLUSIONS OF LAW: 

 

 Notice provisions of 47 P.S. §4-471, 18 Pa. C.S.A. §6308(e)(3)(iii), and 37 Pa. 

Code §23.23 have been satisfied. 

 

The Licensee violated the Liquor Code at 47 P.S. §4-493(1) on February 22, 

2013, when its servants, agents or employees, sold, furnished and/or gave or permitted 

such sale, furnishing or giving of alcoholic beverages to one underage buyer, twenty 

years of age.  

 

DISCUSSION: 

 

The Bureau has the burden of proving a violation by a clear preponderance of the 

evidence.  Omicron Enterprises, 449 A.2d 857 (Pa.Cmwlth. 1982).  Pennsylvania courts 

have long held that “substantial evidence” necessary to support either a violation of law 

or a defense is relevant evidence that a reasonable person might accept as adequate to 

support a conclusion.  Joy Global, Inc., v. WCAB (Hogue), 876 A.2d 1098 (Pa.Cmwlth. 

2005).   

 

In Age Compliance Check Program cases, the Commonwealth Court has held the 

Bureau has the further burden to establish conformity with all statutory and regulatory 

requirements of the Program.  Erie Sports Bar v. BLCE, 6 A.3d 663 (Pa.Cmwlth.Ct. 

2010) (“In availing itself of the distinct enforcement advantages statutorily provided for 

in the Age Compliance Check Program, the Bureau must concomitantly submit to the 

clear statutory and regulatory requirements thereof….”).  In the case presently before me, 

Licensee raised a question in pre-hearing communications regarding whether the Bureau 

could establish the Liquor Enforcement Officers and the underage buyer complied with 

all relevant statutory and regulatory rules. At the hearing Licensee did not challenge or 

stipulate the Bureau’s compliance with the rules, but the Bureau presented relevant 

evidence regarding compliance with the Program rules.  In the interest of providing the 
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parties and reviewing authorities a complete record, I have addressed the adequacy of the 

Bureau’s proof of compliance with the Program rules. 

 

The Program’s enabling statute is found at 18 Pa. C.S.A. §6308(e) (the Act).  

Section 6308(e)(1) of the Act describes the conditions for an underage buyer’s 

participation in the Program, §6308(e)(2) prohibits the consumption of alcohol by the 

underage buyer, and §6308(e)(3) requires the Pennsylvania State Police to promulgate 

detailed regulations setting forth the mandatory procedures under which the Program 

must be conducted.    

 

18 Pa. C.S.A. §6308.  Purchase, consumption, possession or 

transportation of liquor or malt or brewed beverages. 

 

(e)  Exception for compliance checks.  

 

(1)  An individual who is under 21 years of age may 

purchase, attempt to purchase, possess or transport liquor or 

malt or brewed beverages if all of the following apply: 

 

(i) The individual is at least 18 years of age. 

 

(ii)  The individual is an officer, employee or intern 

of the Bureau of Liquor Control Enforcement of the 

Pennsylvania State Police. 

 

(iii) The individual has completed training specified 

by the bureau. 

 

(iv) The individual is acting within the scope of 

prescribed duties. 

 

(v)  The individual is acting under the direct control 

or supervision of a bureau officer who is an adult. 

 

(2)  Under no circumstances may individuals under 21 

years of age consume liquor or malt or brewed beverages. 

 

(3)  The Pennsylvania State Police shall promulgate 

regulations prescribing the manner in which compliance 

checks are to be performed. Compliance checks under this 

subsection shall be conducted in a manner consistent with 

the regulations. Regulations shall require, at a minimum, all 

of the following: 

 

(i)  Prior to participation in the compliance check, 

the officer, employee or intern shall undergo 
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training approved by the Bureau of Liquor Control 

Enforcement. 

 

(ii)  A person licensed to sell liquor or malt or 

brewed beverages that is found to be in compliance 

with this section during a compliance check shall be 

notified in writing of the compliance check and the 

determination of compliance. 

 

(iii)  A person licensed to sell liquor or malt or 

brewed beverages that is found to be noncompliant 

with this section during a compliance check shall be 

immediately verbally advised by the supervising 

bureau officer and shall be notified in writing of the 

failure to comply within ten working days of the 

date of the compliance check. 

 

The Act, §6308(e).  Thus, the law envisions a highly orchestrated undercover 

investigation with safety protocols in place to protect the participants, and to provide 

notice to Licensees.  

 

The regulations under the Act are found at 37 Pa. Code §§23.1 et seq.  As 

required in the Act, §23.21 sets forth the nature of the training required for participating 

in the Program, §23.22 specifies the manner in which Program checks are to be 

conducted, and §23.23 directs how notice is to be provided to Licensees. 

§23.21.  Required training. 

(a)  Bureau officers. Before participating in an age 

compliance check, Bureau officers shall complete training 

approved by the Enforcement Bureau.  

(b)  Underage buyers. Before participating in an age 

compliance check, an underage buyer shall:  

(1)  Complete a training course prescribed by the 

Enforcement Bureau, which includes instruction in 

at least the following areas of study:  

(i)  Sections 493(1) and 493(14) of the 

Liquor Code (47 P. S. §§4-493(1) and 4-

493(14)) and 18 Pa. C.S. §§6307-6310.3.  

(ii)  Safety protocols.  

(iii)  Undercover investigations.  
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(iv)  Testifying in court.  

(v)  Alcohol abuse.  

(2)  Pass an examination administered by the 

Enforcement Bureau.  

§23.22.  Age compliance checks. 

(a)  The age compliance check shall be conducted with at 

least one Bureau officer for each underage buyer.  

(b)  A Bureau officer shall be in charge of the age 

compliance check.  

(c)  A Bureau officer shall enter and remain inside the 

licensed premises during the age compliance check.  

(d)  The age compliance check shall be conducted at the 

licensed premises during regular business hours.  

(e)  The Bureau officer shall observe the activity inside the 

licensed premises and determine if it is safe and appropriate 

to conduct the age compliance check.  

(f)  Underage buyers may purchase or attempt to purchase 

liquor or malt or brewed beverages only during an age 

compliance check and only while under the direct 

supervision of a Bureau officer.  

(g)  Underage buyers may not consume liquor or malt or 

brewed beverages.  

(h)  If an underage buyer removes the liquor or malt or 

brewed beverages from the licensed premises, the underage 

buyer shall deliver the liquor or malt or brewed beverages 

to the Bureau officer as soon as possible, consistent with 

safety protocols.  

§23.23.  Notification of results of age compliance check. 

A Bureau officer will be responsible for insuring 

notification is made of the results of the age compliance 

check to the Board-approved manager or person in charge 

of the licensed premises.  
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(1)  If the licensed premises is not in compliance, 

immediate verbal notification will be provided followed by 

written notification within 10 working days.  

(2)  If the licensed premises is found to be in compliance, 

written notification of compliance will be provided within 

10 working days.  

(3)  Verbal and written notification will include the date 

and time of the compliance check as well as the name of 

the server if known. 

Therefore, the regulations require special training, describe the procedures that must be 

followed during Program checks, and specify how notice is to be provided to Licensees.  

These procedures are mandatory.  The Act, §6308(e); Erie Sports Bar.  

 

In the case presently before me, the Bureau provided evidence that it complied 

with the requirements of the Program.  The Bureau produced evidence that the underage 

buyer met the requirements of the Act at §6308(e)(1)-(2) and 37 Pa. Code §23.21(b).  

(Findings of Fact Nos. 5, 6, 10 and 11)  Next, the Bureau produced evidence that the 

other Liquor Enforcement Officers participating in the Program received training 

approved by the Bureau.  (Finding of Fact No. 9)  The Bureau also produced evidence 

that the participants conformed with the procedures required in the Act at §6308(e)(3)(iii) 

and Pa. Code §23.22.  (Findings of Fact Nos. 4-8, and 10)   

 

Accordingly, the Bureau has proved by a preponderance of substantial evidence 

that Licensee violated the Liquor Code by serving a minor.  

 

PRIOR RECORD: 

 

Licensee has been licensed since September 11, 2009, and has had one prior 

violation:   

 

IN RE: 

 

Citation No. 09-2608.  Fine $200.00.  

1. Discounted the price of alcoholic beverages for a period or periods 

other than a consecutive period of time not to exceed two hours in a 

business day. 

October 17, 2009. 

 

PENALTY: 

 

 The Liquor Code prescribes a penalty of license suspension or revocation or a fine 

of not less than $1,000.00 or more than $5,000.00 or both for violations of the type found 

in this case (47 P.S. §4-471). 
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Moreover, the Liquor Code at 47 P.S. §4-471(d) provides for mandatory 

compliance with 47 P.S. §4-471.1 pertaining to Responsible Alcohol Management when, 

as in this case, Licensee has been found to have violated §493(1) as a first offense as it 

relates to sales to underage buyers or sales to a visibly intoxicated patron.   

 

Licensee has taken substantial steps to train and manage its staff to avoid serving 

minors.  I note that Licensee was not targeted for this undercover investigation because of 

any complaints about its business practices, but was selected randomly. 

 

 For the foregoing reasons, a penalty of $1,250.00 and mandatory RAMP training 

shall be imposed.  

 

ORDER: 

 THEREFORE, it is hereby ordered that Walnut Grove Waterworks, LLC, License 

No. R-AP-SS-EHF-9211, pay a fine of $1,250.00 within 20 days of the mailing date of 

this Order.  In the event the aforementioned fine is not paid within 20 days from the 

mailing date of this Order, Licensee’s license shall be suspended or revoked. 

 

 IT IS FURTHER ORDERED that Licensee shall comply with the requirements 

set forth in the Liquor Code at 47 P.S. §4-471.1 pertaining to Responsible Alcohol 

Management in the following manner:  Licensee is directed to contact the Bureau of 

Alcohol Education, Pennsylvania Liquor Control Board (Toll Free Telephone No. 1-866-

275-8237; Web Site: www.lcb.state.pa.us) within 30 days of the mailing date of this 

Adjudication in order to seek assistance in the compliance process.  Licensee must 

receive Certification within 90 days of the mailing date of this Adjudication.  Licensee 

must remain in compliance for a period of one year from the date such Certification is 

issued.   

 

 Failure to comply with this Order will be grounds for modification of penalty in 

this case.  Failure to comply may also constitute grounds for issuance of a new citation as 

authorized by the Liquor Code at 47 P.S. §4-471(d) or §4-471(e).   

 

Jurisdiction is retained. 

 

Dated this      1ST        day of           JULY                  , 2014. 

         
kes                Richard O’Neill Earley, J. 

 

NOTE:  MOTIONS FOR RECONSIDERATION MUST BE RECEIVED WITHIN 

15 DAYS OF THE MAILING DATE OF THIS ORDER IN THE OFFICE OF 

ADMINISTRATIVE LAW JUDGE AND REQUIRE A $25.00 FILING FEE.  A 

WRITTEN REQUEST FOR RECONSIDERATION MUST BE SUBMITTED 

WITH THE FILING FEE. 

http://www.lcb.state.pa.us/
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IF YOU WISH TO APPEAL THE DECISION OF THE ADMINISTRATIVE LAW 

JUDGE’S ORDER, THE APPEAL MUST BE FILED WITHIN 30 DAYS OF THE 

MAILING DATE OF THE ORDER.  PLEASE CONTACT CHIEF COUNSEL’S 

OFFICE AT 717-783-9454.   

 

 

Detach Here and Return Stub with Payment – Note Citation Number on Check 

------------------------------------------------------------------------------------------------------------ 

The fine must be paid by cashier’s check, money order, or a check drawn on the business 

or trust account of an attorney licensed in Pennsylvania. Personal and business checks 

are NOT acceptable unless bank certified. Please make your guaranteed check payable 

to the Commonwealth of Pennsylvania and mail it, along with any required 

documentation to: 

 

PLCB – Office of Administrative Law Judge 

Brandywine Plaza 

2221 Paxton Church Road 

Harrisburg PA  17110-9661 

 

Credit/debit cards may be used:  visit www.lcb.state.pa.us, scroll over LEGAL and 

then click on Office of ALJ for instructions.  

 

In Re Citation No. 13-0679C 

Walnut Grove Waterworks, LLC 

 

 

http://www.lcb.state.pa.us/

