
 
 

 

 

June 21, 2012                  Telephone:  (717) 783-9454 

              FAX:  (717) 787-8820 

 

Rhonda Brooks 

Deer Creek Winery, LLC 

3333 Soapfat Road 

Shippenville, PA 16254-0000 

 

 RE:  Manufacturing and Selling Wine Ice Cream 

 

Dear Ms. Brooks: 

 

ISSUE:  This is in response to your e-mail sent May 23, 2012, in which you 

inquire as to how your licensed Pennsylvania limited winery can sell wine ice 

cream using wine that it has produced.  You ask several specific questions in this 

regard, including:  (1) whether your limited winery can produce the wine ice cream 

itself and sell it at its Board-approved satellite locations; (2) whether your limited 

winery could contract a certified ice cream maker to use wine produced by your 

limited winery to make the ice cream, but retain exclusive rights for the sale of the 

ice cream; (3) whether your limited winery could contract with a restaurant maker 

of gelato, who holds a liquor license, to make the ice cream using wine produced 

by your limited winery and then sell the ice cream back to your limited winery for 

purposes of resale; and (4) whether there are any special label requirements that 

must be complied with in order for the wine ice cream to be sold in containers for 

consumption on or off the licensed premises. 

 

The records of the Pennsylvania Liquor Control Board (“Board”) indicate that 

Deer Creek Winery, LLC holds Limited Winery License No. LK-00280 (LID 

61462) for use at the premises located at 3333 Soapfat Road, Shippenville, 

Pennsylvania 16254-0000. 

 

OPINION:  Initially, please be advised that there is nothing in the Liquor Code or 

the Board’s Regulations which directly addresses the sale of food made with wine 

or liquor.  Section 305.1 of the Liquor Code [47 P.S. § 3-305.1] prohibits the sale 

of confectionery containing alcohol or liquor within Pennsylvania, but does not 
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control sales of confectionery containing alcohol or liquor out-of-state, or sales of 

confectionery where the amount of alcohol within the product at issue is under 

one-half of one percent (0.5%) by volume.  “Confectionery” is not defined in the 

Liquor Code, nor is there any case law interpreting section 305.1 of the Liquor 

Code.  Dictionary examples of confections include candy, preserves and sweets.   

 

Although it is possible that “confectionery” could include anything made with 

sweeteners, this office has opined in the past that baked goods, such as rum cakes, 

which are prepared with an alcoholic beverage, would not be considered 

confectionery under section 305.1, especially since any alcohol is likely to 

evaporate once the food item is baked.  Therefore, the sale of such baked items 

would not be precluded by section 305.1 of the Liquor Code.  Similar decisions 

have been reached over the years regarding chocolate sauce, jams, jellies, fruit 

preserves, condiments, marinated vegetables, Steak Diane, beer-battered fish 

fillets, and barbeque sauce. 

 

However, items such as fruit soaked in alcohol and ice cream containing alcohol, 

while not considered confectionaries, have been precluded under section 491(1) of 

the Liquor Code [47 P.S. § 4-491(1)], which requires a license to sell any liquor 

within Pennsylvania.  Section 102 of the Liquor Code defines “liquor” as “any 

alcoholic, spirituous, vinous, fermented or other alcoholic beverage, or 

combination of liquors and mixed liquor a part of which is spirituous, vinous, 

fermented or otherwise alcoholic, including all drinks or drinkable liquids, 

preparations or mixtures, . . . which contain more than one-half of one percent of 

alcohol by volume . . . .”  [47 P.S. § 1-102].  Therefore, if the wine ice cream that 

you are envisioning would contain potable (i.e. drinkable) wine containing more 

than one-half of one percent (0.5%) alcohol by volume, then such ice cream could 

not be manufactured and/or sold in Pennsylvania without obtaining an appropriate 

license from the Board. 

 

Turning now to your first question, please be advised that, as the holder of a 

limited winery license, your limited winery would be permitted to manufacture 

wine ice cream using wine that it has produced.  Further, your limited winery 

would also be permitted to sell such wine ice cream as a food item for consumption 

on or off the licensed premises at both your primary location and your Board-

approved satellite locations.  [47 P.S. § 5-505.2(a)(6.1)].   

 

With regard to your second question, please be advised that your licensed limited 

winery could contract with an ice cream maker to manufacture wine ice cream 
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using wine produced from your limited winery only if such ice cream maker also 

holds an appropriate manufacturer’s license issued by the Board.  The ice cream 

maker would either need to obtain a limited winery license or a limited distillery 

license.   

 

A limited winery license would allow the ice cream maker to purchase the wine 

produced by your limited winery, store the wine at its premises, use the wine in 

producing the ice cream, and then sell the completed wine ice cream product back 

to your limited winery under the label of your limited winery.  Your limited winery 

could then, in turn, sell the ice cream wine as a food item for consumption on or 

off the premises at its own primary and Board-approved satellite locations.  [47 

P.S. § 505.2(a)(2)].  Please keep in mind, however, that a limited winery licensee is 

restricted from purchasing, in any calendar year, wine produced by other limited 

wineries in an amount in excess of fifty percent (50%) of the alcoholic cider or 

wine produced by the purchasing limited winery in the preceding calendar year.  

[Id.].  Thus, in order to be eligible for a limited winery license, the ice cream 

maker would also need to produce its own wine; the ice cream maker could not just 

simply make wine ice cream using wine produced by other limited wineries.   

 

Alternatively, the ice cream maker could obtain a limited distillery license.  A 

limited distillery license allows the holder thereof to manufacture and sell bottled 

liquors produced on the licensed premises, but not in excess of one hundred 

thousand (100,000) gallons of distilled liquor per year, to the Board, licensees, and 

to the general public.  [47 P.S. § 505.4(b)(1)].  A limited distillery license would 

also allow the holder thereof to sell food for consumption on or off the licensed 

premises at the limited distillery’s primary location and at its additional Board-

approved locations.  [47 P.S. § 505.4(4)].  Thus, if the ice cream maker were to 

obtain a limited distillery license, such license would allow it to purchase the wine 

from your limited winery, store the wine at is facility, use the wine in producing 

the ice cream, and then sell the finished wine ice cream product back to your 

limited winery.  Your limited winery could then, in turn, sell the completed wine 

ice cream as a food item for consumption on or off the premises at its own primary 

and Board-approved satellite locations. 

 

Please be advised that the application form for a limited winery license or a limited 

distillery license can be accessed by visiting the Board’s website at 

www.lcb.state.pa.us, selecting “For Licensees,” followed by “Applications and 

Forms,” and then “Application Packet for License Manufacture, Storage or 

Transportation.” 

http://www.lcb.state.pa.us/
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As to your third question, assuming that the restaurant to which you are referring 

only holds a retail liquor license, it would not be permitted to engage in any sort of 

manufacturing process, nor would it be permitted to sell ice cream containing wine 

or spirits for off-premises consumption, or to sell the ice cream containing wine or 

spirits to other licensees, including your licensed limited winery.  Therefore, your 

limited winery would generally not be permitted to contract with a restaurant 

maker of gelato to make ice cream or gelato using wine produced by your limited 

winery and then purchase the wine ice cream or gelato for purposes of resale at 

your limited winery’s premises.  However, if the restaurant to which you are 

referring is operated in conjunction with a limited winery pursuant to section 

505.2(a)(5) of the Liquor Code [47 P.S. § 5-505.2(a)(5)] or a limited distillery 

pursuant to section 505.4(b)(3) [47 P.S. § 505.2(b)(3)] (i.e., the holder of the 

restaurant license also holds a limited winery license or a limited distillery license), 

then your limited winery could contract with the limited winery or limited 

distillery licensed entity in the same manner described above. 

 

With regard to your last question, please be advised neither the Liquor Code nor 

the Board’s Regulations address label requirements for food items made with wine 

or spirits.  However, please be advised that there may be federal labeling 

requirements to which you must adhere.  As such, you may wish to contact the 

Alcohol and Tobacco Tax and Trade Bureau at www.ttb.gov for more information.   

 

Finally, since the Pennsylvania Department of Agriculture has general oversight 

over the preparation and sale of food, you may wish to contact that agency for its 

input.  You can reach the Pennsylvania Department of Agriculture at 1-866-366-

3723 or at http://www.agriculture.state.pa.us. 

 

Should you have any further questions or concerns regarding this matter, the 

Liquor Code, or the Board’s Regulations, please do not hesitate to again contact 

this office. 

 

THIS OPINION APPLIES ONLY TO THE FACTUAL SITUATION 

DESCRIBED HEREIN AND DOES NOT INSULATE THE LICENSEE OR 

OTHERS FROM CONSEQUENCES OF CONDUCT OCCURRING PRIOR TO 

ITS ISSUANCE.  THE PROPRIETY OF THE PROPOSED CONDUCT HAS 

BEEN ADDRESSED ONLY UNDER THE LIQUOR CODE AND 

REGULATIONS.  THE LAWS AND POLICIES ON WHICH THIS OPINION IS 

http://www.ttb.gov/
http://www.agriculture.state.pa.us/
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BASED ARE SUBJECT TO CHANGE BY THE LEGISLATURE OR THE 

PENNSYLVANIA LIQUOR CONTROL BOARD. 

  

Very truly yours, 

  

 

 

FAITH S. DIEHL 

CHIEF COUNSEL 

  

cc:  Pennsylvania State Police, Bureau of Liquor Control Enforcement 

 Jerry W. Waters, Director of Office of Regulatory Affairs 

 Tisha Albert, Director, Bureau of Licensing 

 Jeff Lawrence, Acting Assistant Director, Bureau of Licensing 
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